







1.
ENDORSE









2.
AUTHORISE

DEVELOPMENT CONTROL

22 April 2004


S/04932/00/OUT

COMMITTEE:

DISTRICT:
SOUTH
SELLY OAK

LOCATION:
Bristol Road, former Birmingham Battery Site, and adjoining land, Selly Oak

PROPOSAL:
OUTLINE APPLICATION FOR MIXED DEVELOPMENT COMPRISING RETAIL (A1, A2 AND A3), OFFICES (B1), LIBRARY (D1), LEISURE (D2), STORAGE (B8), TECHNOLOGY PARK (B1), RESIDENTIAL (C3), PETROL FILLING STATION, RECONSTRUCTION OF CANAL, REPLACEMENT ALLOTMENTS, CAR PARKING, ACCESS ROAD AND ASSOCIATED WORKS


(Class A1 - Shops), (Class A2 - Finance/Prof Services), (Class A3 - Food & Drink), (Class B1 - Business), (Class B8 - Storage/Distribution), (Class C3 - Dwellinghouses), (Class D1 - Non-Residential Inst), (Class D2 - Assembly & Leisure)

APPLICANT:
Sainsbury’s Supermarkets Ltd, Stamford House, Stamford Street, London, SE1 9LL.

AGENT:
Turley Associates, 33 Holborn, London, EC1N 2HT

RELEVANT PLANNING HISTORY:

This application formed the subject of reports to your Committee at the meetings on the 5th September 2002 and 19th December 2002. At the latter meeting it was resolved that the application be referred to the Office of the Deputy Prime Minister under the Town and Country Planning (Shopping Development) (England and Wales) Direction 1993. Your Committee also resolved that if within six months of the date of the resolution and the OPDM not intervening in the decision, favourable consideration would be given to the application subject to conditions and completion of a satisfactory legal agreement to secure: -

· Highway works, temporary works for construction traffic, access for construction traffic to the hospital and programme of works

· Car Park Management Scheme

· Reconstruction of the former Lapal (Dudley No. 2) Canal along Castle Walkway

· Provision of Bourn Brook Walkway and link between Bourn Brook Walkway and Worcester and Birmingham Canal

· Mitigation measures for loss of an area of nature conservation/open space and compensatory flood storage

· Replacement/upgrading of allotments

· 25% affordable housing

· Provision of a reclaimed and serviced site for a technology park
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· Restrictions on the future use of the existing Sainsbury’s food store

· A training and recruitment obligation

· Phasing

It was further resolved that in the event that on site flood compensation alone is proposed a financial contribution of £315, 978 would be required to compensate for loss of open space and SLINC.

On the 7th March 2003, the OPDM confirmed that the Secretary of State did not wish to intervene in the application. 

OBSERVATIONS:

This report seeks your Committee’s authorisation to seal the S106 legal agreement and to vary a number of conditions to be attached to the planning consent. I will deal with each in turn.

S106 Legal Agreement

This is a large and complex Section 106 Legal Agreement with many transport, environmental and phasing issues to be addressed. As part of the report to your Committee on the 5th September 2002, your Committee agreed a number of objectives providing a framework for officers to negotiate the Agreement. Following this draft Heads of Terms were prepared, which your Committee agreed at the meeting on the 19th December 2002. This has allowed the Agreement to be prepared although discussions are still underway on very minor details.  The key elements of the Agreement are set out below which your Committee are asked to agree so that the Agreement can be signed. 

1.
 Highway Works

In accordance with the draft S106 heads of terms, the applicant is required to deliver all the highway works within the application site (Phase 1) between the railway and Bristol Road / Oak Tree Lane junction. This will include bus showcase infrastructure. (A Section 278 Agreement is being prepared). There are also provisions that construction of the Phase 1 Highway Works do not prejudice the accommodation of a roundabout at the intersection of the hospital link road, or construction of the railway / canal under bridge by the City Council, both of which form part of the Phase 2 Highway Works (between the railway and Edgbaston Park Road). There is also a requirement for Sainsbury’s to construct a temporary access route (if needed) on a line to be agreed with the City Council to the technology park / service area.

The Agreement also requires the applicant to contribute £8.35 million toward the Phase 2 Highway Works and Bristol Road Enhancement Scheme. Of these monies, £5 million would be made available after service of the implementation notice (£3m from  1.1.05 and £2m from 1.1.06) to meet land purchase, relocation/compensation and construction costs. 

If within 10 years consents to construct the Phase 2 Highway Works are not obtained or the scheme is abandoned, the City Council are required to place all land acquired for sale on the open market and repay the sale proceeds to the applicants, together with any Phase 2 Highway Works monies already paid. In this case the applicants are then required to pay £1 million toward the enhancement of Bristol Road and £1.5 million toward Traffic Management Works.  The issue of repayment of any relocation/compensation costs will be reported verbally to your Committee.
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As detailed in my report to your Committee on the 19th December 2002, the Head of Transportation Strategy initially considered it would be necessary to carry out improvement of the Bristol Road / Edgbaston Park Road junction, should consents not be obtained and / or the hospital link road not be completed by the time the applicant wishes to open any part of the development. However, following further traffic modelling work the Head of Transportation Strategy does not now consider that these works are necessary.

Also as detailed in my report to your Committee on the 19th December 2002, The Head of Transportation Strategy initially considered that it would be necessary to close the existing store for a period of time prior to opening of the new store to allow construction of all of the Phase 1 Highway Works at Harborne Lane. This is not acceptable to the applicant who requires continuation of trade so that the new store opens immediately upon closure of the existing store. The Head of Transportation has done further traffic modelling work and is now satisfied that the new store can open prior to the works around Selly Oak Triangle being carried out provided the delay is minimised. 

The Agreement requires the applicant to complete the Highway Works around Selly Oak Triangle as soon as reasonably practical after opening of the new supermarket and in any event prior to the occupation of the leisure uses, DIY store and technology site. A more detailed programme will be agreed as part of the Section 278 Agreement.

In accordance with the draft s106 heads of terms, the applicants are required (subject to an agreed scheme) to permit construction traffic for the hospital to gain access to the hospital through the Phase 1 Highway Works.

2.
 Car Park Management Plan

In accordance with the draft s106 heads of terms, the applicants are required to submit a car park management scheme for approval by the City Council. Once approved the applicants are required to implement the scheme and review it at regular intervals.

3. 
Reconstruction of the Former Lapal (Dudley No. 2) Canal

In accordance with the draft S106 heads of terms, the applicant is in agreement to carry out the reconstruction of the Lapal (Dudley No.2) Canal between Worcester and Birmingham Canal through the site to the western side of Harborne Lane. This includes the new canal basin, new bridge hole under Harborne Lane, double towpaths and cycle/footpaths to connect with existing paths in Selly Oak Park, landscaping and lighting. These works are to be carried out to a specification to be agreed with the City Council and where relevant British Waterways.

4. 
Allotment Works

In accordance with the draft S106 heads of terms, it is proposed that the applicants will carry out the initial improvement works to Harborne Lane Allotments to a specification and programme to be agreed with the City Council. The applicants are then required to make a financial contribution of up to £434,135 to the City Council to complete the laying out of the site, plus funding for, or provision of sheds, com0posters etc. The applicants are also required to pay the allotment holders £1,000 per plot holder per growing season as compensation for moving off site whilst work is carried out.
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5. 
Bourn Brook Walkway, Open Space and Flood Compensation

Flood Compensation

My report to your Committee on the 19th December explained that the S106 Agreement should secure compensatory flood storage. Two options were being considered: provision of flood storage either wholly within the site or partly within the site and partly off site, possibly at Harborne Reservoir. Councillor Coulson expressed the view that the partly off site flood compensation option should be pursued unless the survey work / feasibility study showed it was not feasible. Subsequent feasibility studies indicate that the offsite option is likely to be feasible subject to planning consent.

The Agreement requires the applicant to construct the preferred option of providing flood storage partly on and off site, together with the open space. Only if the feasibility study finds that if this option (option A) is not possible does the agreement allow for the flood storage to be provided wholly within the application site (option B). These works (either option A or B) are to be carried out in accordance with the Bourn Brook Walkway Plan or in its absence an agreed Open Space Works Specification. On completion of option A the open space land is then to be transferred to the City Council. If option B is constructed most of the land will remain in Sainsbury’s ownership.

The Agreement sets out that cost of the off site flood compensation scheme shall be split between the City Council 43% and applicant 57%, subject to a cap of £250,000 on the applicants contribution.  In addition, the applicants are required to make a contribution of £33,624 for a feasibility study relating to upstream off-site flood alleviation potential.   However, if Option A is not commenced within 5 years of the date of the planning permission the City Council are required to repay the Feasibility Study Sum.

Open Space / Nature Conservation

The report to Committee on 19th December required mitigation for loss of an area of nature conservation/open space value. The report noted that option B was pursued then the applicants would be required to pay a sum of up to £315,978 for habitat creation and related works to be spent along the Caste Walkway / Selly Oak Park and open space in the Ward to compensate for the loss of open space value lost on the site. However, if it proved possible to provide off site flood storage and hence less on site flood storage, allowing the nature value and public access to be enhanced then this figure could be reduced to £195,600. This was based on up to 2 hectares of replacement area of land being provided within the application site.

The Agreement has been constructed so that the applicant pays a contribution of £10,000 toward the preparation of the Bourn Brook Walkway Plan upon issuing the planning consent (a similar contribution is included within the S106 agreement for the hospital). 

The Agreement requires that upon service of the implementation notice the applicants are also required to pay £198,172 to the City Council and, if Option A is not feasible pay to the City Council an additional sum of £121.961. These monies are to be used toward nature conservation / open space improvements and are slightly higher than specified in my earlier report to reflect inflation. 

6. 
Birmingham and Worcester (B&W) Canal Walkway Link

In accordance with the draft S106 heads of terms, the applicants are required to construct the B&W Canal Walkway Link to an agreed specification and for it to be open to pedestrians and cyclists 24 hours a day 364 days a year.
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7. 
Affordable Housing

In accordance with the draft S106 heads of terms, the applicants are required to provide 25% affordable housing units. Not more than 50% of the residential units are to be occupied until the affordable housing units have been provided and transferred/granted (as appropriate) to a Preferred Partner RSL at an index linked price of £68,125.

8.
Technology Park

My report to your Committee on the 19th December 2002, noted that at that time consideration was being given to whether it would be most appropriate to secure the Technology Park within the S106 legal agreement or as part of the land transfer. Following discussions it is considered appropriate for the Technology Park to be secured through the S106 legal agreement. The applicants have confirmed that they wish to construct the technology park. Thus clauses are incorporated requiring: -

a) The applicants to provide a clean and serviced site by the time the DIY store opens.

b) The applicants to develop a minimum of 100,000 sqft of useable B1 (b) and B1 (c) floorspace of which at least 70% shall be B1(b). The technology park will be provided as follows: - 30,000 sq.ft. to be completed within 2 years of opening the DIY store and 70,000 sq.ft. within 5 years of opening the DIY store.

c) An appropriate management agreement.

d) A fall back position in the event that any of the milestones are missed.   This requires the applicant to offer the site for sale to the Council or its nominee. 

9. 
Selly Oak Triangle Store

In accordance with the draft S106 heads of terms, the applicants have agreed to a restriction on the type and size of retail units that can re-occupy the store / site. These restrictions are to ensure that it cannot be occupied for another supermarket. The applicants have also agreed to bring forward proposals for redevelopment of the Selly Oak Triangle Store site.  

10. 
Phasing

In accordance the draft S106 heads of terms, the applicants have agreed to the following phasing: -

Phase A – phase 1 allotment works and open space (flood compensation) option A / open space option B (as appropriate).

Phase B – phase 1 highway works (excluding the works to Selly Oak Triangle), piazza, repairs to Birmingham Battery Office Building, supermarket, petrol filling station, residential and office elements and reconstruction of the Lapal (Dudley No. 2) Canal. The piazza and canal works to be complete before opening of the supermarket.

Phase C – technology site works (i.e. provision of a clean and serviced site) B&W canal walkway link and the leisure uses.  

Phase D – DIY store and technology park. 

11. 
Piazza

In accordance with the draft S106 heads of terms, the applicants have agreed to construct a piazza to a specification to be agreed with the City Council. They have also agreed to maintain it and allow 24-hour public access 364 days a year. 
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12. 
Public Art

In accordance with the draft S106 heads of terms, the applicants have agreed to engage a specialist public artist and have agreed to provide permanent works of public art up to a value of £200,000, including fees.

13. 
Training and Local Labour

In accordance with the draft S106 heads of terms, the applicants have agreed to a training and local labour obligation. This requires the applicants to notify all contractors and sub contractors of the City Councils objective to provide local construction employment training and appoint an agreed number of trainees. The applicants are also required to liaise with the City Council and South West Local Access to Employment to seek to employ up to 50% of new staff from within

Birmingham. The applicants have also agreed to pay a financial contribution of £50,000 toward providing training for construction and end user jobs.

Conditions

The applicant also wishes to alter / delete some of the suggested conditions attached to the planning application. The changes proposed are described below: - 

 Although the S106 legal agreement sets out the proposed phasing for the development this is not expressly acknowledged in the conditions as set out in the draft decision document. It is therefore proposed to include within the lead in paragraphs for the reserved matters conditions and pre-conditions (schedule B conditions) reference to phasing. 

B2 – layout of the car park – to be amended to include provision for people with disabilities.

B5 – parking for people with disabilities – to be deleted and requirement incorporated within B2.

B6 – road plans and sections including drainage – to be amended to include bus showcase measures.

B8 – access for people with disabilities – to be modified to require details of access for people with disabilities through the site. Access for people with disabilities into and through buildings is covered by Building Regulations.

B27 – imported reclamation materials - to be varied to a schedule C condition as details not required before commencement of development. This reflects a similar condition for the approved planning application for Selly Oak New Road.

B32 – depth of clean soils - to be varied to a schedule C condition as details not required before commencement of development. The Director of Environmental and Consumer Services has raised no objections to this revision.

B34 – wheel wash – to be amended to refer to the exit only rather than site entrance.

B36 – temporary stockpiles to be varied to a schedule C condition as details not required before commencement of development. The Director of Environmental and Consumer Services has raised no objections to this revision.
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B37 – odour control system – to be varied to a schedule C condition as details not required before commencement of development. The Director of Environmental and Consumer Services has raised no objections to this revision.

B38 – noise study (cumulative) – to be amended to relate to individual buildings rather than the proposed development. The Director of Environmental and Consumer Services has raised no objections to this revision.

B39 – noise study (maximum instantaneous) – to be amended to relate to individual buildings rather than the proposed development. The Director of Environmental and Consumer Services has raised no objections to this revision.

B44 – conservation management plan and design objectives - to be varied to a schedule C condition as details not required before commencement of development.  An additional B Condition to be imposed requiring nature conservation and landscape design objectives on submission of reserved matters for landscaping.

B46 – bus showcase – to be deleted and requirement of condition incorporated within condition B6.

B50 – Environmental Statement/Addendum mitigation measures - to be varied to a schedule C condition as details not required before commencement of development.

B51 – ecological clerk of works – to be amended such that the Clerk of Works is appointed upon commencement of the development rather than prior to submission of reserved matters conditions.

C4 – implementation of landscaping scheme – to be amended to relate to individual phases.

C5 – amended plans – to be amended to specify permitted plans.

C7 – archaeological works – to be amended to a schedule B conditions as required prior to commencement of development.

C12 – no building over public sewers – to be amended to provide clarification.

C21 – maximum floor space – to be amended to correct a typing error.

CONCLUSIONS:

S106 Legal Agreement

This is a large and complex Section 106 Legal Agreement with many transport, environmental and phasing issues to be addressed. As part of the report to your Committee on the 5th September 2002, your Committee agreed a number of objectives providing a framework for officers to negotiate the Agreement. Following this draft Heads of Terms were prepared, which your Committee agreed at the meeting on the 19th December 2002. Following extensive discussions a draft S106 legal agreement is being finalised that is in accordance with the Heads of Terms and framework. Your Committee are requested to agree the S106 Agreement in order that minor details can be agreed and the agreement can be signed and the outline planning consent granted.

Conditions

With regard to the changes to the conditions, I would comment as follows: -

· Inclusion of reference to phasing within the lead in paragraphs to the conditions is acceptable as it would allow for reserved matters and conditions to be discharged on a phased basis (with the exception of certain conditions that apply to the whole site)
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· Conditions B5 – parking for people with disabilities and B46 –bus showcasing can be deleted, as the requirements of these conditions are included within modified conditions B2 – layout of the car park and B6 road plans and sections, respectively.

· Proposed amendment to condition B9 – access for people with disabilities is acceptable as Building Regulations covers access for people with disabilities into and through buildings.

· Changing conditions B27 – imported reclamation materials, B32 – depth of clean soils, B36 – temporary stockpiles, B37 – odour control system, and condition B50 – Environmental Statement / Addendum mitigation measures, from pre-conditions (Schedule B) to conditions that apply to the development / use (Schedule C) are acceptable as the information required by these conditions is not needed before development commences on site.

· The alterations to conditions B34 – wheel wash, B38 – noise study (cumulative), B39 – noise study (maximum instantaneous), C4 – implementation of landscaping scheme, C5 – amended plans, C12 – no building over sewers and C21 – maximum floor space, are for correction / clarification.

· For condition B51 – ecological clerk of works, I consider it reasonable for the ecological clerk of works to be appointed upon implementation of the application and for it to be a schedule C Condition.

Condition B44  - I consider the nature conservation management plan – is required prior to occupation of the development and a separate condition should require design objectives to be submitted as part of the reserved matters. 

I therefore have no objections to the changes to the proposed conditions.

RECOMMENDATIONS:

I. That in the event of the S106 Legal Agreement being completed to the satisfaction of the Local Planning Authority within six months of the date of this resolution favourable consideration would be given to the application subject to the revised conditions.

II. That your Committee authorise the Chief Legal Officer to seal the S106 Legal Agreement.  

AUTHOR         David Wells - 303 1115

TEXT

Chris Vale

